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ACCOUNT. 

An account stated in the hand-writing of 
the defendant does not estop him from 
showing that the scttlement only ascer- 
tained the items of the account, and 
left him at liberty to contest the price at 
which they were charged. Moore v 
Watson, 509 

ADMINISTRATORS. 

Vide Executors and Administrators, 


ADVERTISEMENT. 
Vide Executors and Administrators, 


AGENT. 
Vide Assumpsit. 
AGREEMENT OF PARTIES TO A 
SUIT. 
Vide Jurisdiction. 
ALIEN, 

1. An Alien cannot take by descent, cur- 
tesy, dower or other title, derived mere- 
ly from the law. Den on dem. Paulv 

‘ard, 247 

2. An Assignment of dower to an Alicn. 
whether voluntarily by the heir, or by 
the Jaw itself, is null, and will not enti- 
tle her to recover in ejectment. 

Ibid, 247 
AMENDMENT AND JEOFAIL. 

1, The Statute (5 Geo. 1 c. 13.) for the 

amendment of writs of error, and for 

venting the arresting or reversing of 
udgments after verdict, is in force in 
this State. ‘Therefore when the writ 
was to answer the»plaintiff of plea of 
debt, for $213 32, @nd the declaration 
was in debt gui tam, for $160. It was 
held, that the variance was cured by a 
verdict for the plaintiff. West v Hat- 
ledge, 31 

2 The act of 1777, (Rev. c. 115, § 35,) 
incorporates all the statutes*of Jeofail 

_ and Amendment, including t of 5 
Geo. 1. into the legislation of this State, 
as fully as if they had been renacted.— 
Ibid, 38 

&. The omission of the Christian name of 


1 








a defendant in a warrant, is a fatal de- 
fect, and such an one as this Court has 
no power to supply by amendment,— 
Johnston v McGinn, et al. 279 
. A mistake of the Clerk in transcribing 
a word, may be amended in this Court 
by comparing the transcript with the ori- 
ginal. Semble per Danizt J. State 
v Seaborn, 319 
. It is not competent for the Supreme 
Court to revise amendments made in 
the Court below ; as when a judgment 
is entered nune pro tunc, it cannot be 
reversed upon appeal, because it should 
have been entered at a former term.— 
Bright v Sugg, 492 
Vide Errors and Defects cured. 


APPEALS. 


1. The Supreme Court is required to in- 
spect the whole record of a case brought 
up by appeal, and must notice substan- 
tial defects in the memorandum of plead- 
ings used in eur courts; in these so 
much must appear asto show with cers 
tainty on what point the issue was join- 
ed, and the verdict given. Finley v 
Smith, 97 

2. The act of 1777, ( Rev. c. 115, § 58,) 
authorising appeals in questions con- 
cerning grants of administration, applies 
only when by the act of 1715, { Rev. c. 
10,) the applicant has a vested right to 
the administration. When the County 
Court has a discretion in making the 
grant, as in administrations, pendente 
lite, its judgments are necessarily fi- 
nal, and cannot be reviewed on appeal. 
Pratt v Kitterell, 

3. In an action against two who join in 
their pleas and against whom, after a 
joint trial, a joint judgment is rendered, 
an appeal cannot be allowed at the in- 
stance of one defendant only, and if al- 
lowed by the County Court, the Supe- 
rior Court acquires no jurisdictien to try 
the cause, but is bound on metion of the 
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Appellee to dismiss the appeal, and 
award a procedendo. Hicks vy Gilliam. 


217 
APPRENTICE. 

1. An indenture of apprenticeship, taken 

under the Act of 1762 ( Rev. ch. 68, §19, 

20,) but which neither binds the master 
to teach the apprentice a certain trade, 
nor to read and write, and which was 
anade by the chairman on behalf of the 
justices and “their” instead of “his suc- 
cessor,” is valid as between the master 
and one who harbors his absconding = 
‘prentice. Dowd v Davis, 

2. Every of an apprentice Pe .. 
the ‘the Act of 1762, must be by inden- 
ture. And every obligation thereby i im- 
posed upon the master, which is to be 
vindicated b by an action, must be the sub- 
jeet-of express stipulation. Ibid. 64 

3. But it is otherwise with the payment of 
the appointed for servants, be- 
cause the remedy for its non-payment is 
tby petition. bid. 64 

4. An indenture of apprenticeship which 
does not conform to the Act of 1762, is 
not absolutely void, but enly voidable by 
Ahe parties to it. Ibid. 66 

5. Such an indenture as to strangers, cre- 
ates the relation of master and servant. 
Ibid. 67 

6, But the apprentice is not a party to it, 
and it seems, that it can only be avoided 
by the County Court. bed. 68 

7. And if the apprentice be a party to it, 
an avoidance of it by him must be by a 
formal act, with notice of the intent —— 
Neither he nor.a stranger can allege an 
abandonment of the service as an avoid- 
ance. Jbid. 69 

ARSON. 

Upon a conviction of Arson, the convict is 

ousted of his clergy. State v Seaborn, 


305 
ASSUMPSIT. 

An endorsement of a note &c. is evidence 
to support a count for moncy lent or had 
and received; but is only prima facie, 
and if in fact the endorsement was by a 
mere agent for one who received the mo- 
ney, it will not sustain such a count a- 
gainst the agent. Jones v Cannady—-87 


ATTACHMENT. 
1. A non-resident creditor cannot, under the 
Act of 1777, (Rev. ch. 115, § 27,) attach | 
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the property of his debtor in this State, 
when the latter has not absconded nor 
removed to avoid the ordinary process.— 
Broghill ¥ Wellborn, 6ll 
2. Whether a non-resident creditor can 
attach the property of an absconding 
debtor resident in this State. Qu. Ibid 
511 
Vide Certiorari 1, Partnership, 3. 


BAIL. 
1, Per Danizt Judge, arguendo. Bauil 
in this State is special bail to the action, 
* and if the declaration varies from the writ 
they are discharged, for the same reason 
that bail to the action is in England.— 
2.West v Ratledge, 41 
The Act of 1777, (Rev. c. 115 § 69,J 
makes the Sheriff special bail, when he 
neglects to return a bail bond, and to 
charge him as such, no notice to him of 
his liability is necessary. Gray et al. v 
Hoover, 475 
3. Bail can take advantage of an omission 
to issue a ca. sa. only by a special plea. 
Ibid. 479 

Limitations, Statute of 3. 


BANK. 

Money received by the Cashier of a Bank 
on deposit, becomes the property of the 
Bank, and he is accountable to the lat- 
ter for it, although it is never repaid to 
the depositor. State Bank v Locke et 
al. 533 

Vide Set off, 1, 3. 


BEQUEST. 

1. Where one put a female slave in the 
ion of another, and by his will 
subsequently made, bequeathed that slave 
to the same person for life, and proceed- 
ed, “after her death, I give the same 
slave and her increase to” &c: Held, that 
issue of the slave born between the date 
of the will and the death of the testator, 
did not pass to the legatee for life. Pow- 
ell et al. v Cook, 499 
2. Where a testatrix gave —_— legacics 
to her sons W. D. and 8. and after di- 
recting the residue to be divided between 
them, proceeded : ** but in case either 
« my sons 1. or S. die, leaving no law- 

“ ful issue then living, then my son W. 

“ and the surviving one to have his part 

* of all that is willed to him, and in case 
“ they should both die, leaving no lawful 
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é issue then living, then my son W. to 
«have the whole of what I have willed 
“unto each of them ;” and 8, died lea- 
ving issue, and then D. died without : 
It was held, 1st. That the specific lega- 
cy given him, as well as his share of the 
residue wa3 subject to the limitation 
over, and 2d. That W. alone succeeded, 
as there was no limitation irr favor of the 
issue of 8. Ormond v Gibds, 504 
3. Where a testator by one clause of his 
will, gave his daughter two slaves abso- 
lutely, and by a subsequent clause, gave 
her another, and proceeded as follows: 
*¢which negro, together with those I for- 
merly lent her, at her death, to be divid- 
ed between her children.” Held, that 
parol evidence that the slaves mention- 
ed in the first clause had, before the mak- 
ing of the will, been lent by the testator 
to his daughter, was admissible, and 
that fact being established, that the se- 
cond clause reduced her property in 
them to an estate for life, with a remain- 
der to her children. Morton et al. v 
Edwards, 507 
Fide Remainder in Personal Estate, 2. 
BILL OF RIGHTS. 
Vide Constitution 2, 4. 
BILLS AND PROMISSORY NOTES. 
1. Promissory notes made out of this 
State, and payable where made, are 
within the acts of 1762 and 1786, (Rev. 
¢.70 & 284,) rendering certain securities 
negotiable ; and endorsers of them are 
charged under the act of 1827, ¢. 2, as 
sureties, without notice of non-payment 
by the maker. Hatcher v Mc Morine,122 
2. The law of the place where a note is 
payable, determines what is a default by 
the maker. But the contract of the en- 
dorser is regulated by that of the coun- 
try where the eudorsement is made.— 
Ibid. 123 
3. Whether the act of 1827 dispenses 
with that notice which is requisite to 
charge one who is secondarily liable. Qu. 


Toxd. 127 |, 


4. What is reasonable notice to an endor- 
ser, depends on the local situation and 
respective occupation and pursuits of the 
parties, and is to be judged of by the 
Court. Johnston v McGinn, 277 

5. Where the parties resided thirty miles 
apart, the lapse of forty-seven days from 





the time of the endorsement to the ser- 
vice of notice on the endorser, held too 
long. Jbid. 278 
5. A Bill drawn in favor of an agent fora 
debt due to his principal, may be declar- 
ed on in the name of the principal, and 
will support an action in. his name a- 
gainst the drawer, where'the agency was 
known at the time to the drawer. Jor+ 
dan v Tarkington, 357 
7. The acceptance of an order is an admis- 
sion by the acceptor, of having funds of 
the drawer in his hands. Ibid. 358 
Vide Assumpsit.. 
BONDS: 


1. A sheriff’s bond, executed by an acting 
Justice of the peace, “to A. B. and the 
rest of the Justices composing &c.” is 
void. Dickey et al. v Alley et al. 43 

2. An official bond to an officer appointed 
to take it, vests upon his death or resig- 
nation, in his succesors although they 
are not named in it. Dowd v Davis, 65 

3. Where an administration bond was 
made payable to A. B. and “ other jus- 
tices of Person county,” and it appearing 
that the principal obligor was, at the 
time of executing it, a justice of said 
county—held, that such bond was valid, 
and the words ‘‘other justices” were to 
be rejected as senseless and uncertain.— 
Vanhook, Cha’n, &@c.v Barnet et al. 268 

4. A bond not executed pursuant to the 
provisions of the act of 1825, (Taylor’e 
Rev. c. 1276,) though not good as an 
official, operates as a common law bond. 
Ibid. 370 

5. Delivery is a question of fact for the 
decision of the jury, and the circumstan- 
ces from which it is to be inferred, must 
be submitted to them. It is error in 
the court to say what circumstances con- 
stitute a delivery. Ibid. 270 

6. The name of an obligor being omitted 
in the body of the bond, is no objection 
to its validity. bid. 272 

7- A guardian bond not taken accordirg to 
the Act of 1762, ( Rev. c.69 §7) is nothing 
but a Common Law bond, payable to the 
individuals on the bench, and if executed 
by one of them, is void. Dawe et al. v 
Somerville, 382. 

8. An insensible condition to a bond ren- 
ders it single ; but unmeaning words in 
the condition shall be rejected, so as to 
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give the obligor the benefit of it. As where | University » Foy, 1 Murph. 58, 2 Hay, 17. 
a forthcoming bond, dated in April, was| 310. Den on dem. Hamilton » Adams, ] 
for the delivery of property the 15 Fri-| 2 Murph. 161. Doe on dem. Robinson ‘ 
day before May Court, the figures were} © Barficld, Ibid. 391. Allen v Peden, 
rejected, and the County Court having} 2 Car. Law Rep. 638. Hoke v Hen. . 
@ term in May, the delivery was held to} derson, 16 ‘ 
be on iday before the ensuing term | 2. Hutchins o McLean, Conf. Rep: 116; 18. 
of that Court. Foster vy Frost, 424} Dudley vy Carmolt, 1 Murph. 339. Fos. ‘ 
9. A condition in the bond of the Cashier cue v Foscue, 3 Hawks 578. The dic. 19. 
of a Bank “‘to account for, settle and tum of Tarton,C., J. in Stamps v Graves, ' 


pay over all monies, &c.” is tantamount} 4 Hawks 107. West » Ratledge, 39 20. 
toa condition for ~ good behaviour; and | 3. The Justices of Pasquotank v Shan« 
if it were not, a clause in the charter pre-| nonhouse, ante, 2 vol. 6. The Justices 1 





scribing the latter condition, is only en- of Cumberland v Armstrong, ante, 3 yol. 21 
abling, and does not preclude the inser- 284. Dickey v Alley et al. 43 
tion of the former. State Bank v Locke | 4. Wilson v Forbes, ante, 2 vol. 30. Cow- 
et al. 529} an v Silliman, 46 22 
Vide Ejectment, 1, 3, 4, 5, 6, 7. 5. Jones v Sasser, ante, 3 vol. 378. Gre. 
BOUNDARY. gory v Perkins, 51 | 
1. A call in @grant from a pond or river, | & Anonymous, 1 Hay. 146. Dowd # 23 
“west up the river to a stake,” isin law Davis, : 66 | 
equivalent to “with the river,” and the 7. Choate v Wright, ante, 2 vol. 289 — 24 
line must pursue the course of the stream. | _ Mushat » Brevard, 1" 


This sense of the word might possib/y | 8- Dunwooddie v Carrington, 2 Car. Law 
be controlled by a call fora line of mark-| Rep. 46. Ingram wv Terry, 2 Hawks 
ed trees, or a visible and permanent 122. Alston v Foster, 1 Dev. Eq. Rep. 


marked corner, and a meaning there- 327. Jonesy Zollicotfer, N .C. Tr. Rep. 25 
by given to them equivalent to“up,” not| 213. Yarbrough » Harris, ante, 3 vol. 
“with the river;” but by no call less cer- 40. Burnett » Roberts, 83 os 
tain can they be controlled. Den on 9. Wilson v Forbes, ante, 2 vol. 30. Dowd 
dem. Rogers et al. v Mabe, 180, 194 v Faucett, 94 . 


2. A swamp is a natural boundary, and if| 19. Bank of Cape Fear v Sewell, ante, 3 
a deed calls for one, the course and dis- vol. 279. Finley v Smith, $6 
tance must be disregarded. But in such 11. Den v Hill, 1 Hay. 72. Jones v Ed- 
a call, whether the margin of the swamp | ™0nds, 3 Murph. 43. Green » John- Py 
or the rafi of it is intended, is a matter | 0", 2 Hawks, 309. Bank of Newbern 
of fact, which is, upon the evidence of- wv Stanly, ante 2 vol 476. Irwin » Sloan, 


. aute 2 vol. 349. Ricks v Blount, 133, 
ferred, to be found by the jury. Brooks 134, 136, 189, 


v Britt, 481 
BUNCOMBE TURNPIKE COMPANY | **. 4ndrewse * Bey. ae Seated = 
Vide Toll. Blount, ante, 3 vol. 34. Den on dem. 
, CA. SA. : Green v Harman, 161 
Vide Writs, 2, 3. 13. McRea v Houston, and Watford » Pitt, 
CASE, ACTION ON THE. 3 Murph. 429, 468. Harris v Yarbo- 
‘When 2 house under lease is pulled down | rough, Adm’r. _ 166 3 


by a trespasser, the owner can maintair. | 14. Pipkin » Wynns, ante 2 vol. 402.— 
case for the injury done to the freehold, Hartsfield v Westbrook, 1 Hay. 258, & 








and is in law entitled to recover dama-} Smith » Auldridge, 2 Hay. 38%. Den 3 
ges, the amount of which depends upon | _ on dem, Rogers et al. v Mabe, 180 
the cireumstances of the case. O¢t v | 15, Morgan v McLelland, and Mordecai v 3 
~ Grice et al. 477 Parker, ante 3 vol. 83 & 427. gh 
CASES APPROVED. dem. Daniel v Crawford, 2 
1. The State » , 1 Hay. 22, Den| 16. Sharp» Jones & Winborne, 3 Murph. 


on dem. Bayard v Singleton, Martin 48,' 306 Hicks v Gilliam, 217 
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17. Anonymous, I Hay. 466. McNeil v 
Lewis, N. C. Term. Rep. 80. Den on 
dem. Fitsrandolph v Norman, N. C.T. R. 
131. Tate v Santhord, 1 Hawks, 46; 
and Den on dem. Rhem v Jackson, ante 
2 vol. 188. Graham v Houston, 235 

18, Briley » Cherry, ante 2 vol. 2. Den 


on dem. Paul »v Ward, 249 
19. Moore v Moore, 4 Hawks, 358. Fagan 
¢ Jacocks, adm’r. 263 


20. Justices of Psasqnotank »v Shannon- 
house, ante 2 vol, 6. Vanhook, Chair- 
man, &c. v Barnett et al. 268 

21. Threadgill v Jennings, ante 3 vol. 384; 
and McKillan v Bowell, 4 Hawks, 34. 
Ibid, 270, 27t 

22. London v Howard, 2 Hay. 332, and 
Austin v Rodman, 1 Hawks, 195.— 


Johnston v McGinn et al. 277 
23. West v Kittrell, 1 Hawks, 493. Har- 
ris v Richardson, 279 


24. State »v Kimborough, ante 2 vol. 431. 
State v Lewis, 3 Hawks, 410. State v 
Oldham, 1 Hay. 450; and State » Me- 
Entire, 2 Car. Law. Rep. 287. State v 
Scaborn, 305 

25. State » Justices of Lenoir, 4 Hawks, 
194, State v Commissioners of Hali- 


fax, 351 
26. King v Morrison, ante 2 vol. 341.— 
Binford v Alston et al. 853 


27. Justices of Currituck » Dozier, ante 3 
vol 287. Justices v Armstrong, id. 284. 
Justices v Shannonhouse, ante 2 vol. 6. 
Davis et al. v Somerville, 382 

28. Swepson v Whitaker, 1 Hay. 224.— 
Tuton v Sheriff of Wake, id. 485. Go- 
vernor v Eastwood, ante 1 vol. 157.— 
Fitz v Hawkins, 2 Hawks, 394, Bar- 
ker » Monroe, 415 

29. Carter v Sheriff of Halifax, 1 Hawks, 
483. Governor v Griffin, ante 2 vol. 
352. Hedges v Armstrong, ante 3 vol. 
253; and Sherwood v Collicr, id. 380. 
Foster v Frost, 424 


30, Ward v Vickers, 2 Hay. 164. Henry 
v Ballard, 2 Car. Law. Rep. 595. Red- 
mond et al. v Collins et al. 447 

31. Spear v Gillet, 1 Dev. Eq. cas. 486. 
Horton » Child, 463. 

32. Benton v Bird, ante 2 vol. 179.— 
Governor et al. v Freeman, 474 


33. Langdon v Tray, 2 Hay. 15. and 
Arrenton v Jourdan, 4 Hawks 98. Gray 
et al. » Hoover, 471 
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34. McRee v Alexander, 3 Hawks 322, 
distinguished from this case and approved. 
Hoyle et al. v Logan 497 

35. Weaver v Crier, ante 1 vol. 327, and 
Palmer v Clarke, ante 2 vol. 354. Daw- 
son, v Shepherd, 498 

36. Jones v Jones, Conf.Rep.3t0. Pow- 
ell et al. v Cook, » 499 

37, Whitaker » Whitaker, ante | vol. 310 
and Granberry » Mhoon, /b. 456. Petti- 
john Administrator v Beasly, et al, 512 

38. Den v Wilson, ante 2 vol. 306, and 
Den v Hunter, 2 Hay. 401. Den on dem. 
Barfield » Combs et al. 518 

39. Burford v Alston, ante 351, and State 
Dank v Armstrong, ante 519. State 
Bank v Locke, e¢ al. 529 

40. Den v Lacey, 1 Murph. 310, and Stan- 
ly » Green, 1 Car. Law Rep. 511. Den 
ex dem. Avery v Rose, 559 

41, Parker » Stephens, | Hay. 218. Hogg 
v White. id. 298. ‘Teasdale »v Branton, 
2 Hay. 377. Wellborn v Gordon, I 
Murph. 502; and Battle » Rorke, ante 

1 vol. 228. King, &c. v Howard, 583 

42. Crow v Holland, ante 417; and Hoyle 

v Logan, ante 495. Featherston v Mills 
596 


CASES OVERRULED OR DISAPPRO 
VED. 


1. The argument of Henpenson, J, in 
Stamps v Graves, 4 Hawks, 107, disap- 
proved by Dantet, J. Also, the case of 
Harring v Glisson, ante 2 vol. 156.— 
West v Ratledge, 39-41 

2. State v Twitty, 2 Hawks, 248, by Dax- 
1Et, J, State v Seaborn, 320 

3. State v Commissioners of Fayetteville, 
2 Car. Law Rep. 617, doubted in State 
v Commissioners of Halifax, 351 

4. Moore pv Collins et al. ante 3 vol. 126, 
overruled; and Ridley » McGehee, ante 

2 vol. 40, doubted. Moore v Collins et 


al. 384 
CASHIER. 
Vide Bank—Bonds, 9, 


CATTLE. 
Vide Towns, 4, 6. 


CAVEAT. 

A caveat implies that the land is vacant, 
and the contest is which of the parties 
shall have the grant. Graham v Hous- 
ton, . ~ 235 
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CERTIORARI. 


1, A judgment by default on an attach. 


ment before a justice, levied on land, 
and returned into the County Court for 
an order of sale, may, after execution is- 
sued, be set aside, dnd a new trial 
awarded in the Superior Court, upon a 
writ of certiorari, feunded on affidavit, 
showing merits, and denying notice of 
the proceedings. Dougan v Arnold, 99 


. In such ease, the writ is properly di- 


rected to the County Court, and not to 
the justice granting the judgment, be- 
cause that Court having possession of 
the proceedings, can alone answer the 
writ. Ibid. 99 
The certiorari, in this State, lies eith- 
er to correct errors in law, as a writ of 
false judgment, or as a substitute for an 
appeal. Ibid. 101 


4. It issues, where the party has been im- 
_ properly deprived of his appeal, as of 


o 


course; when he has lost the appeal by 
accident, upon affidavit, showing prima 
facie a case of merit ; in the latter case, 
if on the return of the writ, the merits 
sworn to, be not answered by affidavits 
on the other side, the first judgment is 
set aside, and a new trial had in the Su- 
perior Court. Ibid. 101 
In these cases the certiorari has the 
effect of the appeal for which it is sub- 
stituted, in annulling the judgment, and 
giving a trial de nove, and it may be 
awarded upon a proper case, so long as 
the parties alone are interested, but not 
after third persons acquire an interest ; 
ex gr. after a sale under the judgment ; 
there the only remedy is by writ of er- 
ror, or of false judgment. Jbid. 101 


. Where a cause was removed, and the 


record certified on the removal was cr- 
roneously copied, upon advantage being 
taken of that error in the Supreme Court, 
the remedy is to move to stay proceed- 
ings, until the record of the Court where 
the trial was had is corrected, and then 
to bring up that record by certiorari. 
Den ex dem. Baliard v.Carr, 575 


. The writ of certiorari is used in this 


State, and as a substitute for an appeal. 
It never has been allowed in lieu of a 
writ of error. The latter writ being en- 


tirely efficacious for five years, there is 
no need of the former during that peri- 
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od, and after its expiration, the ceri» 
rari being discrctionary should not be 
granted, as thereby the limitation to writs 
of error would be avoided. Swain v Fen- 
tress, 601 
8. The opinion of Counsel as to the pro- 
bable issue of a suit, does not justify 5 
party in neglecting to appeal. Jéid. 603 


CLERGY, BENEFIT OF. 


‘ide Arson. 
CLERKS. 

1. A clerk appointed under the Act of 1806 
(Rev. ch. 693) has an estate in his of 
fice, and although the Legislature may 
destroy the office, and by consequence 
the estate in it, yet the Act of 1832, 
which continues the office, but transfera 
the estate in it to another, is unconstitu- 
tional and void. Hole v Henderson, 1 

2. The act of 1832 does not modify tlie 
tenure of the office of clerk. Neither 
does it affect the interest of the incum 
bents; but leaving the office and its pri- 
vilege untouched, it directs the courts to 
remove one class of individuals without 
a trial, and induct another, it is then ju- 
dicial in its character and effects, J6. I'4 

COLOUR OF TITLE. 

Where A purchases under an execution 
against B, takes a deed, and on the same 
day conveys to B, though the purchase 
and conveyance be at the request of B, 
and merely to give him a colour of title, 
without any money paid or received —the 
conveyance to B is a sufficient colorable 
title within the statute of limitations.— 
Den on dem. Rogers et al. v Mabe, 180 


It seems that a Sheriff’s deed gives by re- 


lation, color of title from the sale. Jdid, 
180 


Colour of title depends not on the purpose 


of taking a deed, but on its apparently 


conferring an estate on the possessor of 


the land. Jvid, 195 


CONSTITUTION: “ 

1, It is competent for the Judiciary to de 
clare an Act of Assembly to be uncon- 
stitutional and void. But prima facie, 
every act of the Legislature is within its 
authority, and is to be declared uncon- 
stitutioual only in cases where no doubt 
exists. Hoke v Henderson, 7-8 


2. The 4th section of the Bili of Rights, 


declaring that the Legislative, Executive 
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and Judicial powers ought to be distinct, 
deprives the Legislature of all Judicial 
power. Ibid. 12-13 
$. A determination of conflicting rights be- 
tween two classes of persons is a judicial 


act, although pronounced in the form of 


astatute. Neither does the generality 
of its terms affect its character. Jdid. 13 
4. A legislative act which deprives one 
persoa of a right, and vests it in another, 
is not a “law of the land,” within the 
meaning of the Bill of Rights. Neither 
is one which professes to punish the ci- 
tizen or to deprive him of his property 
without a trial, according to the course 


of the common law. Jbid. 15 


CONTRACTS. 

. On a contract to deliver specific articles 
at a certain place, within a certain pe- 
riod, it not appearing that any act was 
to be done by the plaintiff to entitle him 
to recover for a breach of such contract, 
it is not necessary for him to prove that 
he was present at the place during the 
time appointed. Cowper v a 

2. When concurrent acts are to be done, 

as the one party to deliver specific arti- 
cles, on receiving the price, and the other 
to pay on receiving the articles, neither 
can sue the other for non-performance, 
without showing a performance or rea- 
diness to perform. did. 285 
8. Where a party is to deliver specific ar- 
ticles on or before a given day, if be in- 
tend to deliver before the last day, he 
must give reasonable notice of his inten- 
tion to the other. Ibid. 285 
3. Where A transferred to B a note for 
$900 to secure the payment of $600, and 
it was agreed if the $600 was not refund- 
ed within three months, the noto should 
be the absolute property of B; such con- 
tract, if intended as an absolute sale, is 
not void for the excess, for want of con- 
sideration ; but whether intended as an 
absolute sale, or a pledge only, should be 
left to the jury. dlerander v Smith, 364 
5. The interest of A, in such a contract, is 
not negotiable, and his assignee cannot 
support an action at law, against B. in 
awn name, without an express pro- 
mise. Jbid. 364 
5. The sickness and consequent absence 


_ 
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of a party is no excuse fot non-perform- 
ance of his contract. Ibid. 367 
CONTRADICTORY DECLARA- 

TIONS 
Vide Evidence, 19. 
COSTS, 


1. Costs in the Supreme Court are in ‘the 


discretion of the Court. The appellant is 
not entitled to recover them as of right, 
upon a reversal of the judgment below, 
but may be adjudged even to pay them 
under circumstances. Hicks v Gilliam, 

217 


2. Executors, when they are defendants, 


have generally no privilege as to costs, 
and are subjected to them, unless some 
plea to the whole action be found in their 
favor. And where upon plene adminis- 
travit, the defendant was fixed with as- 
sets, as to the part of the plaintiff’s de- 
mand, the latter recovers his costs.— 
King, Chairman &c,v Howard, 581 
Vide Executors and Administrators, 8 


COURTS. 


1, In Courts of supreme, original criminal 


jurisdiction,every thing as to the method 
of proceeding is presumed and taken to be 
right, unless the contrary appears. State 
v Seaborn, 30. 


2- Notice is judicially taken of the time 


when the County and Superior Courts 
commence. Foster v Frost, 427 


COVENANT. 

. In an action of covenant for uncertain 
damages, no set-off, or a claim in nature 
of a set-off, can be allowed; and hence, 
in an action against a lessee for breach 
of his covenant to build a mill within the 
term,he/d that he was not entitled to show 
in mitigation of damages the building of 
the mill after the term, more especially 
when he had held over and put his les- 
sor to bring ejectment against him— 
pending which the mill was built. Dowd 
v Faucett, 92 


2. Jt seems that a part performafice of the 


covenant, during the term, is an answer 
to the damages pre tanto. Ibid. 93 


Vide Warranty, 1, 2, 3. 


DAMAGES. 


Damages are not recoverable in debt, upon 


a penal statute, and where they were as- 
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sessed by the jury, the judgment as to 
them was reversed at the costs of the 
plaintiff. Westw Ratiedge, » 42 
Vide Case, Action on the—Covenant, 1, 2 
+Mesne Profite—TYover, 4—-Wearran- 
ty, 2. 
DEBT UPON A PAROL STATUTE. 
Vide ; 
. DECLARATION. 
Vide Usury, 2. 
'"” @EED 


1. A deed is evidence of its own existence, 
against all the world, and of course, of 
every thing which necessarily results 
from its existence; but of the truth of 
the matters recited, acknowledged, or 
declared therein, it is evidence only 
against parties and their privies. Clay- 
well v McGimpsey, 89 

2. In construing an informal deed convey- 
ing to A, a negro woman and her issuc, 
except two children, which were given 
to B, and continuing as follows: ‘I al- 
80 give to my daughter B a negro man, 
named &c. to her and her &c. afier my 
death, to hold all the said &c. to them 
the said A and B, their heirs &c. brence- 
forth as their property absolutely, with- 
out any manner of condition”—7# was 
held that the reservation of the life in- 
terest applied only to the negro inan giv- 
en to B, notwithstanding the addition of 
a clause, that if A should die without 
issue, the property should revert to the 
donor. Branch v Byrd, 142 

3. The appointment of a guardian to the 
donor does not give a testamentary 
character to a deed of gift. Neither does 
the reservation to the donor of a life in- 
terest in a slave. bid. 144 

4. If the description in a deed be so vague 
or contradictury that it cannot be ascer- 
tained what thing in particular is meant, 
thedeed is void. But different descrip- 
tions will be reconciled if possible; or if 
irreconcilable, yet if one of them point 
out thé*thing intended with certainty, a 
false or mistaken reference to another 
particular shall not avoid it. Den on 
dem. Proctor v Pool, . 370 

5. No positive rule can be laid down for 
ascertaining the intention of the makei 
of a deed, or otherinstrument But 
his intention is to be collected from the 





whole instrament taken together. Jbid, 


6. Where the description in a deed is by 
«several particulars, and distinct things 
aré found answering to each particular, 
Qu? Whether the deed be inoperative 
fer uncertainty, or do all things, answer 
ing to the several particulars, pass by it 
Ibid. 374 
7. Quantity is not generally descriptive, 
but it may he so—as if one own two 
lots, one of half an acre, the other of an 
acre, and grant his “acre lot,” the lar. 
ger lot will pass, though a few feet more 
or less than an acre. Wid. 375 
8. Where a bargainor having signed and 
sealed a deed, said to the attesting wit- 
ness, “I acknowledge that to be my act 
and deed,” it was held, that these words, 
being addressed to one who was not in- 
tended to take possession of the deed, did 
not amount to a delivery. Moore v Col- 
lins et al. 384 
9. And where after the deed was thus exe- 
cuted, the agent of the bargainee offered 
to take it and carry it to him, he being 
out of town, but the bargainor objected, 
saying it might thereby be lost, and that 
he expected the bargainee back that night, 
and would himself hand it to him: it wag 
held, that this refusal of the bargainor to 
part with the custody destroyed the effect 
of his antecedent words. Jbid. 384 
10. Held a/so, that the jury could not infer 
from the facts above stated, a delivery at 
the time of the bargainee’s return, but 
only at the time when the deed was pro- 
ven to be in his possession. Jbid. 384 
11. Whether an instrument be a deed or 
not, is a question for the court ; but whe- 
ther it has or has not been cancelled, is 
for the jury. Horten v Child, 461 
Vide Evidence, 9, 10, 13—Land sold for 
Taxes, 1, 3. 


DEEDS IN TRUST. 

1, An absolute deed with a parol proviso 
for redemption, is not avoided by the act 
of 1820, (Rev. Ch. 1037) for want of 
registration within six months, as that 
statute applies only to deeds which are 
on their faces securities. Gregory v Per- 
kins, 51 

2. Where a deed of trust was duly proved, 
but because of the sickness and death of 
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the Register, was not registered within }. 


six months, but was registered as soon 
as a successor was appointed, it is void 
as to the creditors of the bargainor.— 


AMloore v Collins et al. 384 
DELIVERY. 
Vide Bonds 5, Deed 8, 9, 10, Ejectment 7. 
DEPOSITION, 


1, Where a notice specifies that a deposi- 
tion will be taken between certain hours 
of the day, the deposition cannot be read 
unless it appears to have been taken be- 
tween the hours specified: Harris v 
Yarborough, Adm’r. 166 
A party offering the deposition of a wit- 
ness examined'in the cause, for the pur- 
pose of contradicting him, will not be 
permitted to read part only of the depo- 
sition, but if he introduce it, must read 
the whole. Barten v Morphis, 242 
3. The deposition of a woman far advan- 
ced in pregnancy, and who, it was pro- 
ved on the trial, had probably just been 
. delivered, comes within the spirit of the 
act of 1803, ( Rev.c. 633) and is admis- 
sible. bid. 244 
4. A commission directing the taking of 
a deposition to be read on the trial of a 
suit pending in the Superior Court of 
Law and Equity, is valid. Armstrong, 
Cha’n. &e. v Dalton, Ez’r. 571 


DESCENT. 
Vide Legitimation 1, 2. 


DEVISE. 

1. C by his will Cevises certain lands and 
slaves to his son R; he then devises 
other lands and property to be sold on a 
credit of one, two and three years, and 
all the residue of his estate (not other- 
wise disposed of) to be sold on a credit 
of twelve montiis, “ lands rented and ne- 
groes hired, except R’s lot of land and 
negroes, the possession of which I wish 

him to have at my death.” He then 

directs the money arising from the sale, 
rent, hire, &c. to be applied to the set- 
tlement of his estate, &c. Held, that 
on the construction of the whole will, 

R’s share was not exempted from the 

payment of debts, on a deficiency of the 

fund appropriated to that purpose by the 
. 2 


ad 
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testator. Westbrook et al. Ex’rs. v 
Croom, 250 

2. A devise of lands to A for life, and af- 
ter her death to bé equally divided among 
the male or female heirs begotten of her 
body, and for want of such heirs then 
over, gives A an estate tail in the land, 
which by the act of 1784 (Rev, c. 204) 
is converted into a fee. . Dee en..dem 
Ross v Toms, 376 

3. When there is a particular and also a 
general paramount intent apparent in 
the same will, and they clash, the gene- 
ral intent must prevail, bid, 381 

4. Where a devisor gave a tract of Iand to 
A, excepting two aeres which he devised 
to B, and before a severance of the Iat- 
ter, A purehased them from B, and held 
the whole together during his life as one 
estate, and by his will devised it as “the 
land whereon I now live,” the whole 
passes thereby, although further describ- 
ed as of the quantity it would have con- 
tained, had there been an actual seve- 
rance. Den'on dem. Dodson et al. v 
Green, 488 

5. The number of acres in a tract of land 
is never, unless plainly so intended, a 
matter of description. Ibid. 491 

DOWER. 

Vide Alien 2, Estoppel 3. 
EJECTMENT. 

1, A person entering into the possession 
of lands, under a voluntary parol agree- 
ment to convey, no rent being reserved, 
is not a tenant from year to year, and is 
not entitled to notice to quit. But there 
must be some act, as a demand of pos- 
session by the one party, or a refusal to 
deliver by the other, to convert the de- 
fendant into a trespasser, before an action 
can be maintained against him. Den 
on dem. Carson v Baker, 220 

2. On the several demise of one tenant in 
common, the plaintiff in ejectment may 
recover his term in the undivided share 
of that tenant, but the lessors of the plain- 
tiff must at their peril take out a writ of 
possession only for land to which they 
have title. Den on dem. Gedfrey et al. 
v Cartwright, 487 

3. A bond given by one who applies to be 
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made defendant in an ejectment, with a 
‘Condition to be vuid if he shall pay all 
him, does not comply with the requisi- 
tions of the act of 1804, ( Rev. c. 658) 
and a sci. fa. cannot be brought on it 
asa bail bond. But it is valid as a bond 
at common law, and will sustain an ac- | 
tion of debt. Ricks v Hayworth, 584 


i 


not made to the and does not re- 
‘quire the defendant to enter his appear- 
ance. Ibid. 588 
6. Jt seme that it should be made to the 
nominal plaintiff! Jbid. 588 
7. Its delivery may be inferred from proof 
of its being signed, sealed and deposited 
‘in the office of the Court where the ac- 
tion is pending. bid. $91 
ELEGIT. 
Vide Execution 2, 5, 7. 
ENTRY. 


under the act of 1777 (Rev. c, 114.)— 
Featherston v Mille, - 698 
of a 


was rendered after the return day of the 
warrant. Arnold v Shepherd, 49 
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pleaded to the cause in the court above, 
Shipman v Mears, 486 
ESTOPPEL. 
1. Whether the estoppel upon tenant and 
bailee to deny the title of the landlord 
or bailor, applies in any case, but in an 
action to recover the possession of the 
thing, and possession only, as detinue 
and ¢jectment. Qu! But it is clear 
that one who has received property as 
the agent of another, to which he dis. 
covers that he has a title cast upon him 
by the law for the benefit of others, is 
ander no estoppel in an action of trover 
to recover the value of the property. Bur- 
nett v Robert, 84-85 
2. This species of estoppel is founded on 
good faith, and ought not to apply to 
any case where it will work injustice.— 


Tbid. 85 
5. The judgment for dower is no estoppel 
‘to creditors. Den on dem. Paul vWard, 


249 

EVIDENCE. 
1. Where a defendant gives evidence of « 
part of a transaction in his defence, he 
cannot complain if the Court permits the 


plaintiff to show the whole, whether the. 


transaction be strictly relevant or not.— 
Cabiness v Martin et al, 106 


execution ef it is the act of all, and-so is 
his declaration accompanying and ex- 
plaining the act. Ibid. 110 
3. badge dd capt nahin, pet rte 
of a particular to its validity, 
rol evidence chat canes may bo ghven. 
But evidence that a person procured one 
to be or subsequently assented 
to it, is not admissible to extend its ef- 
fect, as where a bastard was legitimated, 
without saying to whom— evidence that, 
the putative father procured the 
of the act, does not legitimate bas- 


tard astohim. Drake et al. v Drake 
et al. 117 
4. One tenant in common cannot in an ac- 
tion against his co-tenant, be examined 
as a witness to defend his jou.— 
Den on dem. Rogers et al. v Mabe, 180 
5. Competency of one tenant in common 
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asa witness for his co-tenant, stated A 
Rurrix, C.J. Ibid. 

6. A widow who dissented from her = 
band’s will, and had her dower and 
share of personal estate allotted to her, 
as in case of an intestacy, is a compe- 
tent witness to e declarations made 


The rule upon the subject of confiden 
tial communications is not 
does not apply to such as are made to 
the wife with a view <™ 
communicated to others, 


sf 


te 


8, The record of a judgment against 
administrator is not prima facie 

of assets in the hands of the ad 
of oaate Sos wrought by the plaint—t tn 
the original suit, on the administration 

bond, against the administrator and his 
sureties. Vankook, Cha’n. &%c. v Bar- 
nett et al. 271 
9. The recital of a former in a subsequent 
deed is evidence of the existence of the 
former deed, against a party to the Iat- 
ter and all claiming under him, but not 
against a stranger. aeetanaene” 


1 bet when the adiniesion Se in 
the recital is relied by a stranger for a 
fact operating in his favor, and there are 
also other facts disclosed which operate 
against him, the recital must be taken 
altogether. Ibid. 

11, A return on an execution by a sheriff, 
of a private matter between himself and 
the plaintiff in the execution, e. ¢: “pay- 
ment to the plaintiff,” or “indulgence 
by him,” is no evidence for the sheriff 
in a suit brought against him by the plain- 
tiffin the execution. Bank of New- 
bern v Pullen, 297 

12, But between third persons, such return 


273° 





is evidence. Tid. 


intended. Johnson v Taylor, 
14. In a suit brought by a sheriff againet 


against him, especially if it recites facts 
material to the issue, being similar to a 


for arson, Aten oe ng 
soner had in his possession bank notes 
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similar to some stolen from the house 
where the arson was committed, and that 
he gave contradictory accounts of the 
mode in which he obtained them, an in- 
struction to the jury, that these eontra- 
Serre Ware ovetgnee to prove thet he 
not come honestly by them, is not 
étroncous; and these declarations lead 
to prove the guilt of the prisoner. State 
v Gillis, 606 
Vide Deed 1, Wills 26, 27. 
EXECUTION. 
1, Wherea judgment was obtained against 
_4n infant heir by sci. fa. under the act 
of 1789, (Rev. ¢. 311,) with a stay of 
execution for one year, during which 
another creditor commenced suit, and 
obtained judgment against the heir on 
a bond of his ar.cestor, and issued a fi. fa. 
before the expiration of the stay: it was 
Aeid, that a purchaser under it had a bet- 
ter title than one under a A. fa. afier- 
wards issued upon the first } t— 
Dee on dem. Ricks ¥. Blount, 128 
2, common law, a judgment is an ab- 
ute lien upon land, so long as an ele- 
git can issue upon it, and that writ dis- 
places all alienation posterior to the judg- 
ment including extents under junior 
judgments. bid. 131 
3, But the rule as to chattels is different, 
they are bound only from the teste of the 
JS. fa And the f. fa, first executed hes 
the ce, Ibid, 131 
4, As to the heir and purchasers under him 
the real assets are bound by process 
against the former, did. 132 
5. But as to the purchaser under judgments 
in all respects junior to the thus 
issued, the rule ought to be different.— 
Foran elegit in displacing an extent 
made under a junior judgment, does 
nothing but postpone the satisfaction of 
the latter. Ibid. 182 
6.. But it is otherwise if the title of a pur- 
chaser under a fi. fa. upon a junior 
judgment is divested by a sale under an 
elder. Ibid. 132 
7. From the case of Den v. Hill, (1 Hay. 
_ 72,) and from the necessity of protecting 
sales of Jand under f. fa. it seems clear 
that af extent will not i this State, di- 


5 
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vest the title of a purchaser under a ju- 
nior judgment. And if so it follows ne. 
cessarily that the Statute 5 Geo Il, 
subjecting land to sale under af. fa. 
abolished the execution by elegit. Ibid. 

133 


8. In this State, the rules of the common 
law as to the lien of a fi. fa. upon chat- 
tels, has been extended to land when 
sought to be subjected by that writ— 
Ibid. 134 

9. And after the sale of land under one 
&. fa. the lien of another is regarded on- 
ly in questions as to the application of 
the money raised by the sheriff. In all 
cases the title of the purchaser is pro- 
tected. bid. 134 

10. And he is protected as well when the 
writ is against the real assets in the hands 
of the heir, as where the defendant in 
it is the original debtor. Ibid. 135 

11. The opinion of Hxxpxrson, C. J. that 
the proviso to the last section of the act 
of 1789, whereby executions against in- 
fant heirs are stayed, applies only where 
the guardian has sold property of the 
infant to pay the debt, is probably cor- 
rect. But at all events, that proviso 
extends only to judgment upon a sci. fa. 
not to those in debt upon the bond of 
the ancestor. Jbid, 137 

12. Nothing but a writ in debt, or a sci. 
Ja. is “an action brought or process 
sued” within the act of 1789, to restrain 
alienation by an heir. bid. 138 

13. In this State the first execution finally 
acted on protects both the purchaser un- 
der it and the plaintiff in it. Jbid, 139 

14, Process against an heir creates a lien 
upon the real assets only as to him and 
purchasers under him—not as to other 
creditors. Ibid. 140 

15. Slaves held by a trustee, in trust to be 
divided among the children of A, who 
may now be living, and those who re- 
present any deceased child in the pro- 
portion and after the same manner as if 
they were claiming the said slaves as 
next of kin of their father, are not liable 
to attachment or execution, at the in- 
stance of a creditor of one of the ceatui 
que trusts. Gillis v McKay, 172 
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16. Per Rurrix, C. J. arguendo. The 
act of 1812 ( Rev. c. 830) subjecting 
equitable interests to sale by execution, 
does not authorise a sale of the interest 
of one of several joint owners of a chat- 

tel. Jbid, 177 

17. A fi. fa. issued upon a dormant judg- 
ment is not void, and the sheriff is bound 
to obey it. Dawson v Shepherd, 497 

Vide Sheriff's Sale. 

EXECUTORS AND ADMINISTRA- 
TORS. 

1. A judgment gvando does not alter the 
dignity of a debt, nor fix the defend- 

‘ ant with assets; and as toa eci. fa. up- 
on it, he may slow that he has paid sub- 
séquent asscts to debts of higher dignity, 
it follows that payment of a judgment 
quando upon a simple contract debt, af- 
ter notice of an outstanding bond, does 
not protect the executor against the |at- 
ter. Roundtree v Sawyer, adm’r. 44 

2. A debt due an administrator by his in- 

testate, is, in law paid, the instant assets 

applicable to it are received, and nothing 
ex post facto will set it up again; as 
where an an administrator was. the obli- 
gee of a bond executed by his intestate 
and another, it was held to be satisfied 
by the receipt of assets rightfully appli- 
cable to it, although the obligee was af- 
terwards compelled to pay other bond 
debts of his intestate, to which he was 
surety. Chafin v Haynes et al. 

103 

. Whether an obligee administering upon 

the estate of one of several obligors, de- 

stroys his remedy as to the others. Qu? 

Ibid. 103 

4. It seems that the act of 1829 c 22, giv- 
ing a surety who has paid the debt of a 
decedent, a claim against his estate equal 

“in dignity to that of the principal credi- 
tor, does not enable him where he is both 
surety and administrator, to prefer a 
claim as surety to one payable directly 
to himself. Ibid. 105 

5. The giving of a bond by an adminis- 
trator is not a condition precedent to 
his appointment. Where it appeared 
from the records of the Court, that A B 

was appointed administrator and quali- 
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fied as such, though a blank bond was 
sigued hy him and his securities, the 
acts of such administrator were held 
valid, until his letters were called in and 
revoked. Spencer, adm’r. v Cahoon, 
225 

6. The fourth section of the act of 1789, 
(dtev. c. 308) barring creditors of a de- 
cedent, who do not bring their actions 
within two years after the qualification 
of the executor and administrator, is a 
defence as well to the next of kin as the 
personal representative, and the latter 
in pleading it, neéd not aver that he has 
delivered the assets to the former, and 
taken refunding bonds. Geodman,adm’r. 

v Smith, adm’r. ; 450 
7. Advertisements required before the act 
of 1806, establishing Superior Courts 
in each county, to be made at the dis- 
trict Court-houses, may now be made at 
the County Court-houses. Jbid, 458 
8. A plea of an outstanding bond, and ne 
assets ultra, is no defence to an action 
of assumpsit for rent due upon a parol 
demise, the latter being of equal dignity 
with the former. Hubbell et al. v 

4 Thurston, adm’r. 502 
9. Upon plene administravit, the defend- 
ant is allowed the costs of an action 
brought against him in his own right, 
for a conversion of chattels, which he 
bena fide thought were of the assets of 


the decedent. Leigh v Lockwood 
adm’r. 577 

Vide Appeal 2, Bond 2, Cost 2, Evi- 
dence 8. 


FALSE JUDGMENT, WRIT OF. 

Vide Certiorari, 3, 5, 7. 

FEME COVERT, DEED OF. 

Vide Husband and Wife, 6, 7. 

FRAUD. 

1. A deed absolute on its face, but execut- 
ed upon a parol agreement for redemp- 
tion, is, in law, fraudulent and void a- 
gainst the creditors of the vendor. Gre- 
gory v. Perkins, 50 


2. What is fraud in law, and when the 
fact of fraud must be left to the jury, 
and the effect of the vendor’s retaining 
the possession, discussed by Rurriy, 
C.J. 


« 





Ibid. 
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3. An absolute deed with a parol proviso | 


for redemption is void under the act of 
1820, wi reference to its registra- 
tion; because it is an tvasion of that 
act, by which publicity: was intended to 
be given to all conveyances which are 
securities, Jbid. . 55 
. Indébtedness at the time of making a 
voluntary conveyance of part only of the 
grantor’s property is, im respect to #wb- 
sequent creditors seeking satisfaction of 
hy me es Sw eh 
fraud, the consideration of which belongs 
to the jury ; but in respect to prior eredit- 
ors whose debts can be otherwise satisfi- 
ed, it constitutes fraud in law, to be de- 
clared by the court Den on dem.O’ Dan- 
tel 0 Crawford, 197 
5. A voluntary conveyance will never be 
upheld tu a prior creditor, what- 
ever be the amount of his demand ; 
although the grantor reserve property 
amply sufficient to satisfy the debt, and 
the necessity of resorting to that convey- 
ed, arise from the wasting of that re- 
served, many years after the convey- 
ance. bid. 197 
6. Nor is there any exception from these 
principles in favor of dispositions made 
by parents in advancement of children; 
the principle is universal in its applica 
tion, that the voluntary conveyance 
yields to the prior debt so far as it is 
necessary to its satisfaction. Jbid. 197 
7. The functions of the Court and jury in 
questions of fraud considered and distin- 
guished, and the cases of Morgan v 
Mc Lelland, and Mordecai v Parker, 
(ante 3 vol. p. 83 and 427,) and the 
cases in which this Court held the re- 
taining of possession by a vendor, but 
pe eytgtigh  ad e and not 
a fact per se establishing fraud in law, 
referred to and affirmed. bid. 197 
8. Distinction as to equitable relief, be- 
tween cases of actual fraud, and fraud 
presumed only from the conveyance be- 
ing voluntary ; im the former equity re- 
lieves ; in the latter the creditor is left 
to his legal remedy. Jérd. 203 
FRAUDS, STATUTE OF. 
A promise by A, to pay the debt of a 


— 





third person, on his being discharged 
from custody, is not within the act of 
1826, c 10, there being a new and ori- 
ginal considcration moving between the 
parties. Cooper ¥ Chambers, 261 

Vide Sheriff’s Sale, Slaves, gift or sale 
of, 2, 3, 4, 6. 


FREE PERSONS OF COLOR. 
Vide Slaves, carrying away or concealing 


of, 2. 
GIFT. 
Fide Slaves, gift or sale of, 1, 7, ® 
GRANT. 

A grant can only be repealed at the suit of 
the State, or of a prior grantee. Crow 
v Helland et al. 417 

Vide Scire facias 3, 4, 6. 

GUARDIAN. 

Ir. A guardian appointed by a Court of 
Chancery may, by order of ‘the — 
rightfully sell the personal 
his ward. And the act of 1762 laa: C 
69) confers the same powers on the 
County Courts in this State. Harris ¥ 
Richardson, 279 

2. The appointment of guardian is matter 
of discretion, the exercise of which can- 
not be revised by this Court, Bath v 
Vick, 294 

Vide Bonds 7. 

HALIFAX, TOWN OF. 
Vide Towns 1. 
HEIR. 
Fide Execution 1, 4, 5, 10, 11, 12, 14 
HUSBAND AND WIFE- 

1. # seems, that at law the husband's as- 
signment will pass every expectant in- 
terest of the wife, which would be le- 
gally transferable, were it an interest of 
his own, unless it i is so limited that it 


binding on the wife surviving, while the 
interest continues expectant, is certain- 

ly valid as a conveyance, when the in- 
terest falls into possession during cv- 
verture. Burnett v Roberts, 84 


2. The husband of a female cestui gue 


trwst has no right to recover the interest 
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of his wife without joining her. 
v McKay, 172 

3. A bequest of a slave to a feme covert, 
“for her proper use,” does not vest in 
her a separate and exclusive right; but 
the legacy, if assented by the executor, 
goes to the husband. Gilliam, ad’mr. 
v Welch, adm'’r. 286 

&. The Ceurt will not force 2 construction 
to give a legacy to the separate use of 
the wife. ibid. 239 

5. Slaves of an infant feme, held ia com- 
mon with others, pass to her husband, 
jure marito, although they were hired 
out by her guardian before the marriage 
and the husband died during the term. 
Pettijohn, adm’r. v Beasley et al. 512 

6. The deed of a feme covert does not bind 
her, when her private examination was 
taken under a commission by one com- 
missioner only, and when she was nei- 
ther a resident of another county, aged 
nor iafirm. Den ex dem. Barfield v 
Combs et al. 514 

7. The acts of 1715 and 1751 (Rev. e. 3 
& 50) construed by Daxiex, Judge — 
Ibid. 514 

Vide Evidence 7. 

INDENTURE. 

Vide Apprentice. 

INDICTMENT. 

Vide Religious Congrega'ion—Slaves, car- 
rying cway or concealing of, 1, 2.— 
‘Towns, 2, 3. 

JOINT TENANTS. 

Vide Execution, 16. Partnership 2, 4.— 

Pleas and Pleading, 1. 
JUDGE’S CHARGE. 

1. When the plaintiff prays proper instruc- 
tion as to the title of the defendant, 
whjch is refused, a new trial will be 
granted, although if the defendant had 
prayed proper instructivn as to the plain- 
tiff, the judgment would have been cor- 
rect. Jf alton v Stallings, 57 

2. Where general instructions are given 
to a jury, that upon the whole case, as 
appearing upon the evidence, the plain- 
tiff is entitled to recover; if there be any 
defect in the title of the plaintiff upon 
any ground, the instruction is erroneous, 
Den. on dem, Paul + Ward 247 


o 


— 
. 
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Gillis | 3. When a judge undertakes to decide oa 


fucts and inferences which ought pro- 
perly to be left to the jury, the judg- 
ment will be reversed and a new trial 
awarded. White, Adm'r. v White, 257 


4. When a Judge decides upon a question 


as being one of law, where it is really 
one of fact, and should be submitted te 
a jury, it is competent for him after- 
wards te correct his mistake, and sub- 
mit the matter to the proper tribunal.— 
State v May, 328 
. It is not forbidden by the act of 1796, 
(Rev. c 452) for a Judge to tell the 
jury that a witness “had given a fair 
and candid statement, and appeared to 
be a creditable man,” the statement be- 
ing admitted to be correct. Stage v 


Datis, 612 
JUDGMENT. 
In this State, when no judgment is for- 
mally entered upon a verdict, connected 
with the pleadings, which authorises a 
judgment, the Court is bound to iatend 
such a judgment as ought to have been 
rendered. Dee en dem. Barnard ¥ 
Etheridge, 295 


— 
. 


2. The Supreme Court is bound to render 


such judgment as upon the inspection of 
the whole record, ought to have been 
rendered in the Court below. Binford 
v Alston et al. 353 


3. An advance of money made by a stran- 


ger for a judgment, upon an assignment 
of it to him, is not a satisfation of it.— 
Forster v Frost, 429 
Vide Execution 2, 3, 17, 
JUDGMENT QUANDO. 
Vide Executors and Administrators 1. 


JURISDICTION. 


The agreement of parties cannot bestow 


on a Court an authority to decide a ease 
on any other principles than those pre- 
seribed by law for its decision. Pagan 
v Jacocks, adm’r. 264 
JURY AND JURORS. 
A statement in the record that ‘‘onr bal- 
loting the following jurors are duly elect- 
ed, sworn and charged to serve as grand 
jurors,” &c. is a suflisient compliance 
with the provisioas of the act of 1779 
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3. 


4, 





















(Mev. ¢ 157) State v Seaborn, 305 


2. An irregularity in the mode of impan- 


nelling a grand jury, can only bo taken 
advantage of by plea in abatement upon 


the arraignment, and the objection comes | 
305 | 


too late after verdict. Jbid 
JUSTICES’ JURISDICTION. 


. The expression “ liquidated accounts,” 


used in the act of 1826 ¢ 12, as explain- 
ed by the act of 1829 c 32, means “sign- 
ed accounts,” and therefore,where A and 
B were partners in trade, and A gave 
his own promissory note for a debt of the 
firm, and B wrote a letter to A, stating 
that he would pay the debt to the cre- 
ditor, it was held that the account was 
not thereby liguidated against B so as 
t¥ give exclusive jurisdiction of the de- 
maud to a single magistrate, although the 
note was given, letter written and action 
brought before the act of 1829. Wilson 
& Conner v Jennings, 90 


. An account offered upon the trial of a 


warrant, for a sum exceeding sixty dol- 
lars, stated to be “ due by account,” 
must be signed. McFarland v Nixen 
et al. 141 
A promise by A, to pay the debt of a 
third person, on his being discharged 
from custody, though the debt be paya- 
ble “in trade,” is within the jurisdiction 
of a single magistrate. Cooperv Cham- 
bers, ° 261 
The act of 1820 (Rev. c 1045) and of 
1829 c 32, do not give justices of the 
peace jurisdiction beyond sixty dollars, 
except when the debt is secured by a 
bond or note. or a liquidated account, 
and an attachment founded upon two 
former judgments, for a sum exceeding 
that amount, is void, and is not a justifi- 
cation to an officer acting under it.— 
Bryan v Washington et al, 479 
JUSTICES, 


A justice of the peace may, under the act 


of 1803, ( Rev. c. 627, §. 3,) postpone 
a cause pending before him, for thirty 
days, excluding Sundays. Shipmdn v 
Mears. 484 
LAND SOLD FOR TAXES. 
The requisition of the uct of 1789; 
(Rev. c.492,) amending the Revenue 
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laws, as respects the land tax, must be 
strictly complied with by the sheriff, or 
the estate of the owner is not divested, 
and where land was, under the fourth 
acction of the act, stricken off to the Go. 
vernor, and the sheriff, instead of execut- 
ing his deed, at the County Court suc 
ceeding the sale, as the act requires, did 
it at a subsequent term, the deed is ino 
perative. Den ex dem. Avery v Rose, 

549 

2. In this State, sales of land for taxes are 
quasi sales under process of execution, 
and are governed by rules analogous to 
those regulating sales under fi. fas.— 
Ibid. 555 

S. Where the sheriff has no authority to 
sell, or where his deed shows that he 
has exceeded his power, no title passes 
to the purshaser. hid. 556 

LEGACY. . 

If a legatee takes possession of property, 
claiming it under the will, and retains 
the possession of it for many years; 
this is evidence which will warrant the 
presumption of an assent to the legacy 
by the executor. White, Adm’r. v 


White, 259 
Vide Husband and Wife, 3, 4. 
LEGISLATURE. 

Vide Constitution, 1, 2, 4. Office, 2, 3, 5. 
LEGITIMATION: 


1. Where the putative father of a bastard 
procured the passing of a private act of 
the Assembly, whereby the name of the 
latter was change to that of the former, 
and he was declared “forever hereafter 
to be legitimated, and made capable to 
possess, inherit, and enjoy by descent, 
&c. any estate, real or personal, to all 
intents and purposes, as if he had® been 
born in lawful wedlock”~—it was 
that as the bastard was not made i- 
mate to any particular person, the~only 
effect of the act was to change his name, 
Den on dem. Drake v Drake, 110 


2. An act legitimating a bastard to his pu- 


tative father, does not render the colla- 

terals of the latier capable of succeeding 

tothe former. Jbid. 118 
LEVY. 

A levy by a sheriff upon goods, where they 
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remain in possession of the defendant, is 

no payment or satisfaction of the judg- 
ment, and a new execution may issue, 
as well where there are several defend- 


ants, as where there is but one. Bin- 
ford v Alston et al. 351 
LICENSE. 


Vide Evidence, 15. 

LIMITATIONS, STATUTE OF. 

1. A surety who pays money for his prin- 
cipal may maintain an action against his 
co-surety for his rateable part, without 
first making a demand, and the statute 
of limitations, therefore, begins to run 
from the time of the payment of the mo- 
ney. Sherrard v Woodard 360 

2. Where a note is payable on demand, 
semble that the statute of limitations be- 
gins to run from its date. Jbid. 362 


- 3. The act of 1777 (Rev. ¢ 115 § 16) au- 


thorises the sheriff to dispense with a 
bail bond, upon executing mesne process; 
but he thereby becomes special bail, and 
the non-payment of the amount with 
which he may be fixed, is a breach of his 
official bond ; and the act of 1810 ( Rev. 
¢ 800) limiting the time within which 
actions may be brought upon sheriffs’ 
bonds. does not protect his sureties un- 
til six years after final judgment against 
him as bail. Governor, ex rel. Barker, 
v Munroe ct al. 412 
4 Although no laches are imputed to the 
State, and as to it, the rule is nu/lum 
tempus occurrit, &e yet, this is not the 
case as to those bodies to whom the ex- 
ecution of public trusts are confided.— 
And where the County Court brought 
an aciion of assumpsit against a T'rea- 
surer ot public buildings, it was held, 
that the act of limitations was a bar — 
Armstrong, Cha’n, &e.v Dalton, Ex'r. 
568 
Vide, Executors and Administrators, 5— 
Possession, 1, 2, 3, 4, 6, 8—Scire fa- 
cias 5 
LIQUIDATED ACCOUNTS. 
Vide Justices’ Jurisdiction, 1, 2, 4. 
MAIL COACH. 
Vide Toll, 


oath” in 4 certain suit, ** knowing it to 
be false” is a prosecution for Peron 
Cabiness v Martin, + 
MESNE PROFITS. 

It seems, that in an action for mesne pro- 
fits, the jury may consider in mitiga- 
tion of damages, permanent improvement 
honestly made by the defendant, and ac- 
tually enjoyed by the plaintif? Dowd 5 
Faucett, 

MONEY HAD 3 D RECEIVED, on 


Vide Assumpsit. ; 
MORTGAGE. 


trust of the surplus being declared in a 
separate and unregistered re will not 
vitiate it as a security 

debts. Den on dem. Skinner v Con88 


Ibid, 

NEW TRIAL, 

1. The admission of testimony, even if 
improper without an objection, is net a 
reason for grautirg a new trial. Den 
on dem. Green v Harman. 


tn denen dee ¥ parties.— 
Graham v Houston, 236 
3. Where there is in the record no excep- 
tion, or case stated on which the motion 
for a new trial.was founded, a new 
will not be granted ; and if no 
stoutenl inerraliecanaaltee record, 
the judgment wili be affirmed. Den 
dem. Lawson v Smith, 
4. The refusal by the court to 
a witness to be re-examined, is 
ground for a new trial in this Court, 
being discretionary with the Court 
low, to permit it or not. Barton ¥ 


laa 


phi, 
Vide Judge’s Charge, 1, 3. 
NOTICE TO QUIT. 





MALICIOUS PROSECUTION. 
Suing out a warrant “for taking a false 





Vide Ejectment, 1. 
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mon possession ; and @ common pos 
session is always implied from « 
common title until the contrary be 
shown. Thomas & Wife, et al. v Gar- 


van, 223 

2. But if an actual ouster be made by one 

tenant in common of his co-tenant, there 

is no longer a common possession, and 

the remedy is not by petition fur parti- 

tion, but by ejectment. bid. 223 
PARTNERSHIP. 

1. Receiving the promissory note of one 
partner in payment of an open account 
against the firm, and delivering up the 
account in writing, does not of itself 
discharge the original demand. Wilson 
& Conner v Jennings, 90 

2, Whether the title of land purchased by 
partners, but which is not conveyed to 
them as partners, survives under the act 
of 1784 (Rev. c. 204) or descends to 
the heir of the deceased partner. Qu? 
Den ez dem. Ricks v Blount, 130 


i jue 
di only holds, to enable the survivor to 
get in the debt, and settle the affairs of 
the firm, Ibid, 369 


it back : 
ligor, remeved the seal and re-delivered 
it with an intent to bind the company, 
it is effectual as their promissory note. 
Horton v Child, . 460 
6. The simple contract debt of a partner- 
ship is not merged by the several bond 
of a partner. Ibid. ' 462 
PATENTS. 
Vide Scire Facias, 3, 4, 6. 
PERJURY. 
Vide Malicious Prosecution. 
PLEAS AND PLEADING. 
1, Where one of two joint owners of a 
chattel sues alone in érespase, advan- 








2 
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tege can only be taken of the non jein- 
der by plea in abatement, and the objec- 
tion comes too late after the defendant 
has pleaded in chief. Graham v Hous- 
ten, 238 
2. The failure to serve the defendant with 
the copy of a declaration, filed in the 
County Court, five ~~ before the first 
day of the term, can only be taken advan- 
tage of by plea in abatement, and not by 
a mere motion to dismiss. Laverty and 
Gantly v Turner et al. 275 
Vide Jury and Jurors, 2. 


PLEDGE. 

Vide Contract, 3. 

POSSESSION. 

1. Where A has two-coterminoys grants, 
and B another, which covers a part of 
one of them, and is the oldest, and a 
fence of A upon the tract to which he 
has title, runs very near the line of the 
two tracts, and encleses a small portion 
of B’s land, which was also covered by 
A’s grant, it was held, B not being in 


ion of seven years gave 
A a title to all the land within his en- 
closure. 
2d. That the enclosure being of a part so 
small, that B might reasonably conclude 
it was a mere mistake in running the 
fence, it was not, as to him, an entry up- 
‘on the land to which he had title, and 
was not an ouster of him beyond the en- 
closure. 
3d. That although cutting timber and over- 
flowing the land of B, by A, were not in 
themselves ousters of B, so as to consti- 
tute an adverse possession by A, yet 
these facts, taken in connection with the 
fence running upon his land, were pro- 
= to be left to the jury, as testimony 
m which they might infer an ouster. 
Den on Dem. Green v¥ Harman, 158 
2. Overflowing land by stopping a stream 
below, is not a ion which will 
perfect a defective paper title. Zbid. 160 
8. Neither is cutting timber—there mnst 
be some act which is equivalent to resi- 
dence or cultivation, Jbid. 160 
4. Making turpentine is probably an occu- 
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pation of land, which, if continued seven 
years, will perfoct a defective paper title. 
Ibid. 161 
5. When the owner of one or two adjoin- 
ing grants runs his fence so near the line 
as to induce a belief that he intended to 
follow it, but actually includes land not 
his own, the possession thus acquired is 
not adverse, Jbid. 163 
6. Under theact of 1791, (Rev. c 346,) 
@ possession of twenty-one years, with 
colour of title. under known and visible 
boundaries, constitutes a valid title, and 
no evidence tending to rebut the pre- 
sumption that a grant had in fact issued, 
can defeat such title. Graham v Hous- 


ton, 
7. Possession of the whole of a 
land, in virtwe of the actual possession 
of part, holds oniy where no 
son is in the actual possession of any 
part—as soon as another takes 
sion of part, either with or without s 
title, the plaintiff léses i 
thet part aos 
8. The design of the act of 1791 was to 
give that ion to individuals against 
the State, which the act of 1715 affurd- 


POWERS. 
Vide Official Acts, 1. 
in? at ua, 
Vide New Trial, 4—Pteas and Pleading, 
2—Removal of Causes, 2, 4. ’ 


PRESUMPTION OF A GRANT. 


. Where lands have been overflowed by a 
mill pond for forty years, without any 
claim for damages by the owner, a jury 
may from the acquiescence presume a 
grant of the easement, Wileenv Wil- 
son ef al. “154 

2. From long and uninterrupted 

of land as owner, a grant will be 

sumed. This presumption is founded 

mainly upon the known of 
human tribunals to ascertain the real 
ee remote transactions, and does 
not depend upon a supposed correspon- 
dence between the fact and the 


~ 











a jury may 
Enctiw, which cannot Dg og a ; 
. but it isa presumption whi w 
jery to make, unless proof is offered 
which shows the fact to be otherwise.— 
Senda Ages egos ty. . 
§ 


presumption between in- 
dividuals, twenty years is sufficient, and 
in cases not within the act of 1826 c 28, 
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PRIVATE ACT OF ASSEMBLY. 

Fide Evidence, 3—Legitimation, 1, 2. 

, PROBATE. 

Vide Wills, 6, 6, 7, 8, 9, 10, 11, 12, 13, 
14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24, 25. 


PROMISE TO PAY THE DEBT OF 
ANOTHER. 
Vide Frauds, Statute of.—Justices’ Juris- 
’ diction, 3. 
REGISTRATION. 
Prep Seed Rae 1, 2,—Mortgage, 1, 


RELIGIOUS CONGREGATION. 
disturbing of a congregation assembled 


INDEX. 


for the purposes of religious worship, by 
laughing and talking, and indecent ac- 
tions and grimaces, during the perform. 
ance of divine service, is a misdemean- 
or, and per se indictable. State v Jas. 

323 


REMAINDER IN PERSONAL ES. 
TATE. 

1. A limitation over of slaves, after a be 
quest for life, upen the executors assent 
to the legacy, becomes a vested legal es- 
tate which may be assigned and which 
cannot be destroyed by any act of the le- 
gatec for life. Barnett v Roberts, 81 

2. A, by his will devised his property to 
his two children, and if either of them 
died without leaving issue, the whole of 
his estate both real and personal to go to 
the survivor. B, one of the children, 
upon a bill for an account against the 
executors of A, obtained a decree for a 
sum of money, in part performance of 


which, he accepted certain negro slaves, © 


which were not of the property of his 
testator. On the death of B, without 
leaving issue, the survivor is not entitled 
‘to recover these slaves from a stranger 
to whom they had been bona fide sold 
by B. Southerland and Wife v Webé, 

245 


REMOVAL OF CAUSES. 


1. It is not necessary in an affidavit for re- 
moval of a cause, that the belief of his 
affiant should be stated ; it is sufficient 
if it sets forth the facts on which he 
grounds his belief. ose: 


2. An order of removal to “¢ C—— coun- 
ty,” without saying the Superior Court 
of the county, is sufficient. Jbid. 305 

3. The Judge of the Superior Court can 
alone decide on the sufficiency of the 
facts stated in an affidavit for removal, 
and his decision is final, Jéid. 314 

4. Where the time of holding a Court 
mentioned in an order of removal, differs 
from the true time fixed by law, it is 
mere surplisage, and does not vitiate 
the subsequent proceedings. Ibid. 322 

RENT. 
Vide Executors and Administrators, 7. 
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Fide Judgment, 3—Levy. 


SCTRE FACIAS. 

1. A scire fucias to revive judgment, tho’ 
to some purposes a new action, is yet in 
the main to be regarded as the continu- 
ation of a former action. Binford v .1!- 
ston et al. 353 

2 Where a sci. fa. to revive a judgment 
issues against three, and only two are 
summoned, and it is admitted that the 
third is insolvent and removed oat of the 
State, the plaintiff may have execution 
against the two who are summoned — 
hid. 354 

$. A grantor cannot under the act of 1798 
(Taylor's Revisal, Appendix, p. 193) 
maintain a scire facias to repeal a grant 
for the same land, when the latter is 

-older than the grant to him. Crew v 
Holland et al. 417 

4. A deed for land, which is held adverse- 
ly to the vendor, passes no interest to the 
vendee, and he cannot maintain a scire 

facias to repeal a grant under which 
the person in possession claims. Hoyle 
et al. v Lezan, 495 

5. An actuai adverse possession of seven 
years is a bar to a sci. fa. to vacate the 
grant under which the defendant holds. 
Ibid. : 496 

6. The act of 1798 ¢ Tayler’s Rev. Ap- 
pendix) establishing a court of patents, 
does not enable the patentee in a junior 

to repeal an elder one, although 
is entry was prior to that of the paten- 
tee in the latter. Featherston v Mills, 


596 
Vide Execution, 11, 12. 
SET-OFF. 


1. Where a dealer with a Bank had a 
balance to his credit upon a general 
cash account, and died indebted to it by 
judgment, and ‘upon simple contract, 
the Bank has a right, independent of the 
statute of set-off, to apply the balance to 
the latter debt. State Bank v Arm- 
strong, adm’r. 519 

2. A debt due to one of several defendants 
by the plaintiff, cannot be pleaded as a 
set-off. Ibid. 522 











| 3, The balance of a general cash account 


due by a Bank to a depositor, is a dedt, 
which may be set-off to any claim of the 
Bank against the depositor, and is not 
money, which the latter may apply at his 
electivn, to either of those claims. = 
Fide Covenant, 1. 
SHERIFF. 

1. Mulla bena is the proper return for s 
sheriff, where one creditor postpones the 
sale, and another then proceeds to sell 
and exhaust the property. Bank of 
Newbern v Pullen, 300 

2. A sheriff who has seised suffi- 
cient to satisfy an execution, and sur- 
rendered it upon receiving a forthcoming 
bond, is entitled upon a breach of the 
bond, to recover the amount of the judg- 
ment; although he may not have paid 
it to the plaintiff in the execution. Foe- 


. ter v Frost, 437 
Vide Bail 2, Bond 1, Land sold for Tax- 
es, 3. _ 


SHERIFF’S RETURN. 
Fide Sheriff 1, Evidence 11, 12. 


SHERIFF’S SALE, 

se Oe under erecu- 
tion, isnot within the act of 1819, (Rer. 
ec. 1016,) making void parol contracts 
for the sale of lands and slaves. Tate ¥ 
Greeniee ‘ 149 

Vide Official acts. _ 
The repethion of a dendérous reper 

1. ition of a sl is 
Binde «5 and the defendant cannot 
justify by proving the existence of the 
report, without also proving it to be true. 
Hta et ux. ¥ Wilson, 463 

2. Per Rerrix, C. J. arguende. The 
rule that one who repeats a slanderous 
report, and gives the name of his author, 
may justify by pleading that fact, has 
heen doubted, and must depend upon 
the intent with which the report and the 
name of the author are mentioned. It 
seems that it does not obtain in actions 
for libels. Jbiv/. 468 

SLAVES, GIFT OR SALE OF. 

1. The act of 1806 ( Rev. c. 701) requiring 
the due and fair exctution of deeds of 
gift for slaves to be proved on the 
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Shaw, ; 
32. One claiming a slave against a subse- 
purchaser from his vendor, must 
accord- 


the account of sales, and gave him time to 
eomply with the terms,but afterwards sold 
the same slave to the defendant— it was 
held that no title pape my ne, 
so as to enable him to recover slave 
in detinue. Mushatv Brevard, 73 
3. Whether the entry aser’s 
name and bid, in an of auction 
sales, made by the vendor, is a note or 
memorandum within the meaning of the 
act of 1819 (Ren, c. 1016) Qu? Ibid. 
76 

4. Questions under the act of 1819, word- 
ing parol contracts for the sale of slaves, 
&c. can only arise in actions for the 
breach of executoty contracts. Ibid, 77 
5. Delivery of a slave in order to vest the 
title in the vendee, need not be by mar- 
i be by some 

i that the pos- 


i d him in any respect. Jbid.79 
7. A parol gift of slaves is, in law, void 


1806, tha: the subscribing witness should 
be able to testify to the delivery, as well 
asto the signing and sealing. That 
fact may be proved by other testimony. 
Vines ¥ Brownrigg, 265 
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SLAVES, CARRYING AWAY OR 
CONCEALING OF. 

1. Upon an indictment under the act of 
1825, (Taylor's Rev. c. 1289,) “for 
carrying, conveying and concealing « 
slave on board a vessel, with the intent 
and for the purpose of conveying the slave 
beyond the limits of the State; and of en 
abling her to effect her escape out of the 
State,’a verdict finding the prisoner ‘guilty 
of the felony of carrying, conveying and 
concealing, as charged in the ill of in. 
dictment,” is defective. State v Ed 
mund, 340 

2. A mulatto free man of color is a citi- 
zen of the State, and a slave, a person 
within the meaning of the act. Jbid.340 

SPECIFIC ARTICLES, 

Vide Contract, 1, 2, 3. 

STATUTES, CONSTRUCTION ‘OF, 

A different rule prevails in construing pub- 
lic and private statutes ; the latter are 

_Rever extended beyond their words, of 
@ necessary implication from them, and 
are restrained in favor of those who are 
not mentioned in them. Den ex dem. 
Drake et al. v Drake et at. 116 

STATUTES CONSTRUED OR COM- 

oi me MENTED UPON. 

13t iz. c. 6 . 

27th Elis, ¢. 4 ¢ 2 Daniel v Crawford, 197 

5th Geo, 1.c.13 West v Ratledge, 31 

5th Geo. 2.c. 7 Ricksv Blount, 128 

1715 Rev, c. 2 Sherwood v Woodard, 360 

« « «  Annstrong v Dalton, 568 

¢. 3 Den ex dem. Barfield 
v Combs, 614 

c. 7 Den ex dem. O'Dan- 
197 

168 


iel v Crawford, 
c. 10 Pratt v Kitterell, 
1741 Rev. c. 28 Jones v Cannady, 86 
1751 Rev. c. 50 Dewex dem. Barfield 
v Combs, 514 
1756 Rev. c. 57 § 7 State Bank v 
A 519 


rmstrong, 
1762 Rev. c. 69 § 19 & 20 Dowd v 
Davi 


vis, 
Harris v Richardson, 
“ “ §7 Davis v Somerville, 382 
“ “ ¢..70 Hatcher v McMorine, 122 
1777 Rev. c. 115 § 35 West v Rat- 
ledge, 


61 
279 


51 
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, 1798 Tay. Rev. ~~ p. 193 Crow v 
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v7 Rev. e 115 § 58 Pratt v Kitterell,168 
§ 25 Gillis v Macay,172 
§ 75 Hicks v Gilliam,217 
§ 73 Laverty et al. 
v Turner et ai. 275 
§ 16 Governor v 
Munroe e¢ ai. 412 
§ 69 Gray et al. v 
Hoover, 475 
§ 27 Broghill v Well- 
born, $11 
“ § 16 & 17 Ricks v 
Hayworth, 584 
1779 Rey. c. 157 State v Seaborn, 305 
1784 Rev. c. 225 Mushat v Brevard, 73 
“  ¢, 204 § 6 Ricks v Blount, 128 
c. 225 Harris v Yarbrough, 166 
c. 204 Ross v Toms, 376 
*€ § 11 Old v Oldet al. 500 
ives Rev. c. 248 Hatcher v McMorine,122 
« @ § - a 
502 
1789 Rev. c. 311 Ricks v Blount, 128 
« 4 312 5 Harris v Richard- . 


son, 279 

c. 308 Redmond v Collins, 430 
«© §4 Goodman v 

8 450 


1791 Rev. c. 346 Graham v Houston, 232 
1792 Rev. c. 363 Mushat v Brevard, 73 
1794 Rev, c. 414 Arnold v Shepherd, 49 
1796 Rev. c. 469 Gillespie v Hymans, 119 
“ 4  @, 452 State v May, 828 
, © . State v Davis, 612 


417 
e oe “ Hoyle et 
al. v Logan, 495 
«  Feather- 
ston v Mills, 596 
“ Rev. c. 492 Avery v Rose, 549 
1802 Private Act Drake e¢ al.v Drake 
et al. 110 
1803 Rev. c. 627 Shipman v Mears, 484 
« “6 “ Arnold v Shepherd, 49 
1004 Rev. c. 658 Ricks v Hayworth, 584 
1806 Rev. c. 693 Hoke v Henderson, 1 
ss ** 701 Andrews v Shaw, 70 
¢ « “ Vines v Brownrigg, 265 
1807 Rev, c. 722 Sherrod v Woodard,360 
1808 Rev, c. 745 State v Seaborn, 305 
1810 Rev. c. 800 State v Munroe ef a/.412 


“ “ 
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1819 Rev.c. 1016 Mushat Brevard, 173 
“ « Tate v Gitenlee, 149 
“ 1004 Hester et al. v Hes- 
ter et al. « 228 
*¢ 1037 Gregory v Perkins, 50 
“ «“ Walton v Stallings, 56 
“6 “ Moore v Collins, 384 


«¢ 1045 Bryan v Washing- 
ton et al. 479 
1824 Tay. Rev. c. 1258 Buncombe 
Turnpike Co. v Newland, 463 
1825 Tay. Rev. c. 1289 State v Ed- 


mand, 
1826 Pamphiet c. 12 Wilson et al. ¥ 
Jenni 


“ee “ 


ennings, 
10 Cooper v Cham- 
bers, 
1827 Pamph.c.2 Hatcher v McMo- 


Tine, 
1829 “ 32 Wilson et al. ¥ 
Jennings, 90 
22 Chaffin v Hanes 
et al. 103 
32 Bryan v Wash- 
3 ington etal. 479 
1832 “ 2 Hoke v Henderson, 1 
STATUTE ENGIASH, NOT IN 
FORCE. 
The Statute of 11 Hen. 4, c. 9, is not in 
force in this State. Stale v Seadern, 


310 
SUPREME COURT. 

The Supreme Court acquires jurisdiction 
as a revising tribunal only by appeal, 
and its jurisdiction differs from that of 
those courts which take cognizance of 
of causes by writ of error. Binford ¥ 
Alston et al. 361 

Vide Appeal, 1—Costs, 1—Judgment, 2— 


Verdict, 3. 
SURETY. 


. Where two persons engage in one com- 
a te third, and 
one of them subsequently takes an in- 
Gamety Sam tho gupcipd dette, anh 
indemnity enures to the benefit of all 

the sureties. Fagan v Jacocks, adm’r. 
263 


2. The implied contract between co-sure- 
ties, is a contract for mutual indemnity, 
and there is a complete cause of action 
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whenever the injury is sustained. Sher- 
rard v W rd, 363 
3. Notice should be given by a surety to 
his co-surety, of the payment of money 


See nas before the commence- 


Jbid. 363 
Vide Executors and Administrators, 2, 3,— 
i Statute of, 1. 
TENANT IN COMMON. 


1. The sole enjoyment of the property by 
one tenant in common, is not of itself 
an ouster of his co-tenant, the posses- 
sion of one being the possession of all. 
But the sole enjoyment for a great num- 
ber of years (say 21) without claim from 
‘another having right, and under no dis- 


presumption 
Thomas and Wife et al. v Gar- 
9 mm 225 
3. The possession of one tenant in com- 
"mon ia, im law, the possession of all— 
and the sole, silent occupation by one of 
the entire property, without an account 
to, or claim by the others, is not an ows- 
ter, or evidence from which an ouster 
ean be inferred, unless continued for 
twenty years. Den. on dem. Cleud v 
Webb, 290 
Fide Ejectment, 2—Evidence, 4, 5—Par- 


tition, 1, 2. 
TOLL. 
A carriage used for the tion of 
the mail and of a pleasure 


passengers, 
within the act of 1824 ( Tay. 
cathe Turapixs cee tbe Bun- 
com m and t 
tu a toll of two dollars and fifty Tm 
Buncombe Turnpike oui v New- 
land, 463 


TOWNS. 
oo acts 
lifax, the 


1. Bam age pre 
for regulating the town of 
Commissioners of the town have autho- 


of Hal 
2. “Phe Cheers elk ewn-ess on 
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gainst them for not repairing, must sf 
forth on its face how that obligation has 
been imposed upon them. Jbid. 345 

3. In an indictment against the Commis 

sioners of a town, it is not sufficient te 
alledge a general breach of duty, but the 

indictment must charge 

which of the duties imposed has = 

neglected. bid. 

4. An ordinance of the Conniniensin'l of 
a town, directing un‘'cra penalty, cattle 

» to be penned at night, applies only to 
residents of the town—not to those liv. 
ing beyond the corporation limits, altho’ 
their cattle may stray into the town.— 
Commissioners of Plymouth v Pettic 
john, 591 

5. 'Ous who is not a corporator, but whe 
comes inte a corporation and violates 
of its ordinances, is subject to the 
ties imposed therefor. Jéid. 593 

6. Whether the Commissioners of a town 
have power to forbid cattle to range in 
its streets, and to impose a penalty upon 
the owner, or distrain the cattle. Qo? 
Ibid. 594 

TRESPASS. 

1. One who rents turpentine boxes. agree- 
ing to give a certain part of the turpen- 
tine for rent, is not a tenant, has no in- 
terest in the soil, and the owner may 
bring trespase quare clausum 
an entry upon the land, et 


2. For acts done after an ouster, no action 
” fies till a re-entry, but only for the os 
entry. Jbid. 

3. In England, an actual re-entry on ‘be 
locus in quo is necessary to entitle a 
party to recover for a committed 
subsequent to the first ouster, because 
there, possession by actual occupation of 
the very part, is requisite to 

trespass. But here’a constructive pos- 

session suffices. Ibid. 239 


TROVER. 
1. The iff in trover must have both 
the 


the right of property and of present 
ul who had 





ef common right bound to repair the 
streeta, and therefore an indictment a- 


a slave fora year, sold him, and 
owner brought trover during the term, 








ames eersseFiiersre S8 eer ers 
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it was held that he could not recover, 
aithough the defendant claimed an abso- 
lute interest in the slave, Andrews v 
Shaw, 70 


2. Where one residuary legatee, who had | 


hired a slave, part of the residue, from 
the executor for a year, sold him tortious- 
ly, in the presence of a joint legatee, 
who did not disclose his title, the exe- 
cutor cannot maintain trover against the 
latter, Gowverper et al. v Freeman, 
472 
One who stands by, while property in 
which he has an interest is sold, waives 
his title in favor of the vendee. But he 
does not thereby become guilty of a con- 
version, as to a third person. Jb:d. 474 
4. A person, not the guardian of infants, 
who takes upon himself to hire out their 
elaves, making the bonds — tohim- 
self, is a wrong-doer, and may be ren- 
dered liable for a conversion; and the 
Pp measure of damages is the amount 
of the hiring, with interest from the ex- 
piration of the credit. Dunetan et al.v 


Hardy, 572 
5. The “doctrine of Conversion stated by 
Rorrm™, Judge. Ibid. 572 
Vide Estoppel, 1 
UNCONSTITUTIONAL ACTS. 
Vide Clerks, 1—Constitution, 1, 
USURY. 


1. In debt for usury, the declaration stated 
a loan to A, but the proof was a loan 
negotiated by A, as the avowed agent of 
B; held that the proof did not support 
the declaration. Jones 2 t.v Cannady" 

86 

2. If an usurious loan be effected by ma- 

SO ee ae eS Se 

borrower and endorsed to the lender, 
whether a declaration setting out the 
facts specially, without averring the loan 
to be either to the maker or endorser, 
be sufficient. Qu? But if the declara- 
tion aver a loan to one of them, the 
plaintiff must show a transaction which 
in fact and in law, makes a loan to that 
person. Ibid. 87 

3. In questions of usury, the real-transac- 
tion may always be shown, as well to 


4 
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support, as to avoid the security. Ibid. 
33 


Vide Verdict, 2. 
VARIANCE. 

1, Where the plaintiff declared on « sin- 
gle bill of the defendant for four han- 
dred and forty-seven dollars and sixty- 
six cents, and the instrument offered in 

ded with that set 
forth, except that it wanted the werd 
“dollars” —held that this was no va- 
riance, and that the word “dollars” 
must be supplied by construction. S$te- 


phens v Smith, 293 
2. A variance between the bond declared 
on, and that in evidence, can 


only be taken advantage of upon the 
trial; it forms no ground for arresting 
the judgment. Souter v er. 
Vide Amendment and Jeofail, 1—Usu- 


ry, |. 
VERDICT. 

1, A general verdict upon a declaration 
containing a defective connt, will not 
entitle the plaintiff to judgment. But 
when it appears that the evidence applied 


only to the good count, the verdict will 
be corrected. Westy Ratledge,. 42 
2. So where in debt on the statute of usu- 


ry, one count was for double the sum 
lent, and another for double the amount 
lent and interest received, and the ver- 
dict was for the first sum, it was applied 
to that count. .. Ibid. 
3. "The Supreme Cour cannot ste 
verdict, although in their opinion, found 
on slight testimony. Goodman, Adm'r: 
v Smith, Adm’r. 459 


1, In the sale of a chattel, neither the 
words “ warrant and defend,” nor the 
wasp ont kali,” exeoltibe a cave. 
»” constitute a cove- 

hand oftite, first is for quiet en- 
t, and the last apply to the state 

and quality of ihe article sold. Cowan 
v Silliman 46 


oy the act of limitations. Jbid. 47 
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and those born afterwards. Rednond 
et al. v Colhne et al. 


3. A covenant for quict possession is not | 
broken by a demand of possession made | 


by one hasing title. did. 47 
WIDOW. 

1. A-widow, when her hysband dies intes- | 
tate, must, under the act of 1796, ( er. 
¢. 469) file her petition for a year’s sup- | 
port, at the term of the County Court, 
when letters of administration upon his 


estate are taken out. Gillespie v Hy- | 


man, Adni’r. 19 

2. Whether a widow, who has dissented 

from her husband’s will, cannot file her 

petition for a year’s support at the time 

of entering her dissent. Qu? Jdid. 121 
WILLS, 


1. The act of 1819 / Rev. c. 1004) only 
applies to complete and finished instru- 
ments, but does not prohibit the intro- 
duction of parol evidence, to show that 


@ paper writing offered fur probate, was | 


never in fact the will of the deceased.—. 
Hester v Hester et al. 228 
2. There is a presumption arising on the 


face of every imperfect testamentary pa- | 


per, that.it was not intended tu operate 
in its then unfinished state ; but this is 
& presymption of fact, and liable to be 
reltted by other testimony. Jones et 
al.v et al. 301 
3. A clause of attestation being annexed 
to a paper not attested, is not conclusive 
evidence of the abandonment by the tes- 
tator, of his intention that it should ope- 
rate as his will. Jdid, 301 
4. Whether it was the testator’s inteation 
that a paper purporting to dispose of 
both real and personal estates, should 
operate as a disposition of one, unless 
it can take @flect as to both, is a ques- 
tion of fact for thé consideration of the 
jury. “Jbid. =~ 302 
5.. Where a_ will, giving the executors 
power to sell land, and directing them 
to pay the interest of the personalty to 
@ married woman for her life, and after 
her death to divide the whole, and the 
rents of the land, between her children, 
was propounded by the executors, and 
upon the careat of her husband, was 
rejected, the sentence is conclusive both 
upon het infant children then in being, 


430 
6. A mistake in a verdict in the County 


Court, finding against a proposed will, 
without collusion between the executors 

| and the caveator, is no reason for permit- 
ting it to be re-propounded by a legatce, 
although the result would have been dif- 
ferent, had the exeeutors appealed. Jeid. 
435 


7. An erroneous verdict and sentence a- 
gainst a will, cannot be set aside in the 
court of probate, except on an allegation 
and proof of newly discovered testimony. 
Ibid. 436 

8. A sentence for or against a will, is not 
binding on those who are not parties or 
privies. But privies are those who claim 
through a party, or who have notice of 
the proceeding. Ibid. 437 

9, Probate in common form, is where the 
next of kin have no netice. Probate in 
sulemn form, is where they are cited to 
sce the proceeding. Ibid. 437, 438 

10. Similar in its effect to the last, is the 
case of intervention by the next of kin, 
although not cited>~ Jééd. 438 

11. In none of these cases can a sentence 
be re-examined at the instance of one 
who is a party or privy to it. And this 
privity may be shown dehors the record 
by proefin pais. Ibid. 438 

12, Probate in common form may ordina- 
rily be revoked at the instance of the 
next of kin; because its form implies 
that they are not privy to it. Jbid. 439 

13. This presumption may be repelled by 
lapse of time, or notice of a contest be- 
tween the executor and another of the 
next of kin. Ibid. 439 

14, But courts of probate act upon differ- 
ent principles in applications to revoke 
letters of administration, and 
a will which has once been rejected.— 
Ibid. 439 

15. This nevér is done at the instance of 
the executor who formerly propounded 
it, except in cases of fraud, surprise, or 
newly discovered testimony. Jbid.440 

16. A legatee may propound a will when 
the executor renounces. bid. 440 

17. But the executor is both pars princi- 
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palis and legiitiaus contradictor, and 
sentence against a will bona fide pro- 
pounded by him, binds all persons inter- 
ested under it, except under special cir- 
cumstances. And neither infancy, co- 
verture, non-residence, nor that the lega- 
tee was not in esse, are such circum- 
stances. Jlid. 442, 445 
18. It is probable that in this State a rejec- 
tion of a will, when offered ex parte by 
the executor, would neitlter bind him 
nor a legatee. But it is otherwise of an 
issue formally made up between the ex- 
ecutor and one of the next of kin, re- 
sulting in a sentence against the will.— 
Ibid. 443 
19. The act of 1789 ( Rev. c. 308) does 
not alter the law in these respects, but 
only directs a trial by jury, and a new 
mode of proof. Ibid. 443 
20. Devicees are not represented by the 
executor, and are not affected by a sen- 
tence against a will when propounded 
by him. unless they are parties to the 
proceeding. But they cannot re-pro- 
pound it, and demand probate of ityas a 
will of lend as well as chattels. Jbid. 
445 

21. Their remedy is by proving it in an 
ejectment for the devised premises,which 
may be done when it has been rejected 
on the allegation of the executor, without 
notice to them. Ibid. 446 
22. In an issue of devisavit vel non, under 
the act of 1789, the court cannot notice 
equitable interests in land devised in the 
will. It is sufficient if the devisee ig 
trust is a party. Jbid. 443 
23. If on the trial of that issue, the trustce 
betrays the interest of the cestui gue 
trust, the remedy of the-latter is in Equi- 
ty. Ibid. 448 
24. So when a power over land is created 
by the will, the depository of the power 
is the only actor in the court of probate. 
Ibid. 449 
25. And whenever the trustee or deposi- 
tory of a power is bound by the sentence 





of @ court of probate, the cestui gue 
trust, or person interested under the 
power, is, in that court, also bound.— 
Ibid. 449 
26. A witness to a will of land, who was, 
at the time of his attestation, a presump- 
tive heir to the devisor, is not interested 
in the devise, within the meaning of the 
11th section of the act of 1784 (Rev. c 
2041.) Old v Old et al. 500 
27. An attesting witness to a will, whe 
has become interested since his attesta- 
tion, need not be produced by the per- 
son propounding it, but the will may be 
established by proof of his hand-writing. 
Thid. 502 
Vide Bequest—Devise— Evidence, 6. 
WITNESS. 
‘ide Evidence, 4, 5, 6, 16,—Wills, 26, 
27. 


WRIT OF ERROR. 

The Supreme Court may, by writ of error, 
reverse the judgments of the County 
Courts, but cannot, in any way, quash 
them, or 
Swain v Fentress, 

Vide Certiorari, 5, 7. 

Ww 


them, as nullities.— 
603 


1, Innovaticas upon the established form 
of writs, especially of such as concern 
the personal freedom of the citizen, ought 
not to receive judicial sanction. Finley 
v Smith, 95 

2. A writ commanding to take the body 
and safely keep, &c. “until the sheriff 
make a sum of money, and to have that 
money in court at the retu-n day,” is not 
aca. sa. but a novelty unknown to our 
law. Ibid. 95 

3. Whether the sheriff would be justifiable 
in obeying, or punishable for refusing to 
obey it. Qu? But it is, at all events, 
not sufficient to charge bail. Jdid. 95 

4. The seal of the court is indispensable to 
the validity of a writ running out of the 
county in which the court sits. With. 
out the seal, the writ is a mere nullity. 
Ibid. 97 




















